EPA Broadens RCRA Definition of
“Hazardous Waste” to Include Mixtures
and Derivatives

In American Chemistry Council v. Environmental Protection
Agency,' the United States Court of Appeals for the District of Columbia
held that the Environmental Protection Agency’s interpretation of
“hazardous waste” as defined in the Resource Conservation and
Recovery Act of 1976 (RCRA)* validly encompassed derivatives and
mixtures of hazardous wastes. The ruling means that the EPA may now,
without further testing, declare a solid waste “hazardous” if it is derived
from or mixed with a listed hazardous waste. This ruling eases the
administrative burden on the EPA and helps to control the flow of
derivatives and mixtures of hazardous wastes into the environment.

RCRA defines “hazardous waste” and gives the EPA the authority
to regulate it.” The Supreme Court illuminated the validity and broad
scope of RCRA in City of Chicago v. Environmental Defense Fund,
stating that the Act was a “comprehensive environmental statute that
empowers EPA to regulate hazardous wastes from cradle to grave.”
Pursuant to its regulatory authority under RCRA, the EPA in 1992
modified its definition of hazardous waste to include hazardous mixtures
and derivatives.” Under the modifications, “a mixture of solid waste and
one or more hazardous wastes,”® and “any solid waste generated from the
treatment, storage, or disposal of a hazardous waste, including any
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sludge, spill residue, ash emission control dust, or leachate™ became
“hazardous wastes” subject to EPA regulation. The new definition went
into effect on an interim basis until 2001, when the EPA issued its final
rule.’

The American Chemistry Council (ACC)" objected to the final rule
and filed a petition for review in the D.C. Court of Appeals, arguing that
the EPA’s modifications were inconsistent with the statutory definition of
“hazardous waste” and that it was unreasonable to include all mixtures
and derivatives of hazardous waste under the canopy of RCRA
protection.” The ACC argued that the EPA did not have the authority to
designate hazardous derivatives and mixtures when the EPA was not
testing those substances.'? It also argued that the cost to industry and the
effort needed to regulate such substances far outweighed the public
benefit such regulation would confer, and that the EPA had other, less-
intrusive means available to regulate hazardous mixtures and
derivatives.” Leslie Hulse, an ACC attorney, said the industry group had
“hoped its challenge would serve as a catalyst for a more comprehensive
review of how EPA identifies hazardous waste,” and noted that it “gets to
be exceedingly expensive” for industry to comply with an “unbelievably
stringent regulatory framework.”

The Court of Appeals, however, rejected the ACC’s arguments,
upholding the EPA’s interpretation under the deferential standard of
judicial review outlined in Chevron U.S.A. Inc. v. Natural Resources
Defense Council, Inc.”® Under Chevron, when an agency is interpreting a
statute it is charged with administering, a court first determines whether
Congress has directly spoken to the issue in question. If Congress’s intent
is not clear, the court then assesses whether the agency’s interpretation of
the statute is reasonable.’® After finding that Congress’s intent was not
clear, the Court held that the EPA’s interpretation of RCRA to allow
their regulation of mixtures and derivatives as hazardous waste was
reasonable.
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The ACC argued that the final rule was not what Congress had in
mind because it allows the EPA to classify a substance as hazardous
without, as required by RCRA, “taking into account toxicity, persistence,
and degradability in nature, potential for accumulation in tissue, and
other related factors.” "’ The American Petroleum Institute, in an amicus
brief, quoted RCRA'’s legislative history for the requirement that the
EPA first determine the characteristics of a hazardous waste, then find at
least one of those characteristics in the substance under scrutiny before
declaring a hazardous substance to be hazardous and regulating it as
such.'®.

However, the EPA claimed that “when it lists a waste as hazardous it
could, in principle, automatically list its mixtures and derivatives” as well,
since it is “reasonable to presume” that the mixtures and derivatives are
also hazardous.” The court found this argument sufficient to show that
the statute did not preclude the EPA “from regulating mixtures and
derivatives until such time as they may be shown to be non-hazardous.””
The court concluded that Congress had not directly addressed the
question of whether substances mixed with or derived from hazardous
waste could be labeled “hazardous waste.””' While the term had a very
“broad sweep” in the statute, the court found that it was ambiguous on
the issue of derivates and mixtures.”? In sum, it was not clear from RCRA
whether Congress intended the EPA to regulate mixtures and
derivatives, and the court thus moved on to address whether the EPA’s
interpretation was reasonable.”

The EPA argued that the final rule reasonably promoted RCRA’s
purpose of “cradle to grave” regulation of hazardous waste by ensuring
that hazardous mixtures and derivatives did not escape the Act’s
protections.” The court agreed, rejecting the ACC’s position that the
burden should be on the EPA to specifically prove that a derivative or
mixture is hazardous before regulating it. It would be “nearly
impossible,” the court noted, to expect the agency to prove a negative by
showing the lack of hazardous characteristics in each derivative or
mixture.”

The ACC argued that the EPA should use currently available
statutory avenues to make a determination on each derivative or mixture,
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as opposed to the blanket policy of assuming all derivatives and mixtures
are hazardous.”® For example, the EPA could adopt broader listings or
modify the current prohibition on dilution of hazardous wastes.” The
court rejected these options, noting that using broader listings would
unduly increase the EPA’s administrative burdens, and that the ACC had
failed to explain how modifying the anti-dilution rule would be an
effective substitute for the EPA’s final rule.”

Finally, the ACC argued that the cost to industry associated with
testing the derivatives and mixtures outweighed the benefits to the
public.? The court did not feel the ACC was entitled to assert such
considerations, noting that the RCRA does not require the benefits of
regulation to equal or exceed its costs.”” Furthermore, the EPA had
shown that some mixtures and derivatives display the hazardous
characteristics of their parent waste, and that regulating them would thus
provide protection to the environment and the public health. Therefore,
contrary to ACC’s arguments, the EPA rule did demonstrate public
benefits. *!

In the end, the Court of Appeals found that Congress wanted the
EPA to “err on the side of caution” in regulating hazardous waste under
RCRA, and that EPA’s final rule permitting the agency to regulate
hazardous mixtures and derivatives was a reasonable interpretation of
this intent.”> Accordingly, the court upheld the rule and denied ACC’s
petition for review.®

This decision will allow the EPA more leeway in its evaluation and
regulation of hazardous waste, making its “cradle to grave” regulatory
burden more manageable. This case is significant because of the
substantial effect mixtures have on the environment. It is believed that
“some, perhaps most, mixtures and derivatives maintain the
characteristics of their parent hazardous waste.”* While the chemistry
industry would like to avoid the responsibility for these derivatives and
mixtures under the guise that they are unlikely to be as dangerous as the
parent hazardous waste, the fact is that derivatives and mixtures are
liable to have damaging effects. * This case is a substantial victory for the
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EPA who ensured that hazardous mixtures and derivatives will be kept
out of the environment and forced the private sector to bear the burden
of paying for testing.

Jim Nickovich
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